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Re:  William R. Hussey, et, al. v. Llano Independent Schoeol District; Cause No. D-1-
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Dear Ms. Gillow:

Please find enclosed the original and one copy of the Request of Texas Association of
Community Schools to File Brief of Amicus Curiae and the Amicus Curiae Brief of the Texas
Association of Community Schools in Support of Defendant Llano Independent School District
in the above-referenced matter. Please file these among the papers in this matter and retumn a file
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Please also forward this order to the court for review at the court’s convenience.
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est
Certified Paralegal

Canyon at Wild Basin - 115 Wild Basin Rd., Ste, 106 + Austin Texas 78746 - 512-494-1177 - 512-494-1188 (fax) « www.powell-leon.com



08/15/2013 3:92PH FAR 5124341188 FOWELL&LEON F000s /0013

Cauze MNa. D-1-GN-07-2538

WILLIAM R. HUSSEY,
LETICIA McCASLAND,
TREVOR DUPUY,

THOMAS E. ALLEN,
JULIE J. SCHMIDT, and
DAVID R. HUSSEY

1IN THE DISTRICT COURT

VS,

ILLANO INDEPENDENT SCHOOI,

S

)

§

§

g

Plaintiffs § 33RD JUDICIAL DISTRICT

§

§

§

§

DISIRICT, §
§

Defendant LLANO COUNTY, TEXAS

REQUEST OF TEXAS ASSOCIATION OF COMMUNITY SCHOOLS
TO FILE BRIEF OF AMICUS CURIAE

The Texas Association of Community Schools (I'ACS) tequests leave to file a brief
as amicus cutiae on the interpretation to be given to Senate Bill No. 1406, 83 Leg., Reg.
Sess. as it may ot may not be applicable in the above entitled action.

1. Interest of Amicus Curiae.

This is a case of first impression, and it is of central importance to the public
schools. CSCOPE is a computer-based curriculum management program  originally
developed by education service centers but now in the public domain. Does Senate Bill 1406

forbid local school districts from contnuing to use it? At stake is immediate and widespread

detrimental impact on the education of thousands of séhool children in hundreds of small
and medium sized Texas school districts that have for several years used and depended on
CSCOPL for cost-cffectve curriculum support without incident, objection, or dispute in
their local communities. TACS believes it is in the best interest of public education for
CSCOPE to be freely available for local content review, adopton, and use in SCh;T)D] districts

actoss Texas,
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The amicus brief will be tendered on behalf of TACS, which promotes educational

excellence in small and medium stzed rural school districts in Texas, For over a half cenniry,

TACS has represented school districts in this size category. About 986 districts are eligible

for membership, of which about 615 are TACS membets. TACS 15 located at 1011 San

Jacinto Blvd., Suite. 204, Austin, Texas 78701-2431.

3.

Any fee paid or to be paid for preparing the amicus brief will be paid from TACS

funds,

Legal Fees.

WHEREFORE the Texas Association of Community Schools respectfully asks that

this request be pranted and that leave be granted to file a brief as amicus curiae,

Respectfully submitted,

POWELL & LEON, LLP
The Canyon at Wild Basin

115 Wild Basin Road, Ste. 106
Austin, Texas 78746
Telephone:  (512) 494-1177
Telecopicr:  (512) 494-1188

E-mail: sleon@powell-leon.com

T -

§m Hardner Leon
State Bar No. 08980250

ATTORNEYS FOR AMICUS CURIAE
TEXAS ASSOCIATION OF
COMMUNITY SCHOOLS
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CERTIFICATE OF CONFERENCE
I certify that on August 13, 2013, I conferred by telephone with Mr. Tim Cowatt,
attorney for plaintiffs in the above entitled action, who stated that he was opposed to the
filing of the above and foregoing request for leave to file a brief amicus curiae on behalf of

the Texas Association of Community Schools. On that same date, Attotney for the Llano

> DN

Sara Hardener Lecon

ISD, Rick Mortis, agreed to such filing

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing instrumnent
was scrved upon the following counsel.
Via facsimile Transmisiion 8664184160
Mr. Tim Cowatt
Attorney at Law
P.0O. Box B88
Llano, Texas 78643

Via facsimile Transnission 713-960-6025
Richard A, Motris
Rogers, Morris & Grovet, LLT.
5718 Westheimer, Suite 1200
Houston, Texas 77057

on this the 15" day of August, 2013.

S A

Sﬂ;ra Hardner Leon
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Cause No. D-1-GN-07-2538

WILLIAM R. HUSSEY, IN THE DISTRICT COURT
LETICIA McCASLAND,
TREVOR DUPUY,
THOMAS E. ALLEN,
JULIE J. SCHMIDT, and
DAVID R. HUSSEY,

Plaintiffs I3RD JUDICIAL DISTRICT
VS,

LLANO INDEPENDENT SCHOOL
DISTRICT,

LR R A B R R R R R 2R R R 2R

Defendant LLANO COUNTY, TEXAS

AMICUS CURIAE BRIEF OF THE TEXAS ASSOCIATION OF
COMMUNITY SCHOOLS IN SUPPORT OF
DEFENDANT LLANO INDEPENDENT SCHOOL DISTRICT

Amicus, the Texas Association of Community Schools (“TACS”), is a non-profit
membetship organization comprised of more than 600 small and mid-sized Texas school districts.
Many TACS member districts rely upon the curriculum support system offered by CSCOPE to
provide a high quality, cost-effective eduqation for students across the state. TACS files this bref in
support of the Llano Independent School District and its lawful decision to select curticulum

materials for the Llano public schools.

For several years, without incident, objection, or dispute in their loeal communities, many
hundreds of school districts across Texas have used and depended on CSCOPE for cost-cifective

curriculum support. To forbid a local school board to use CSCOPE. lesson plans as the school year

Brief of Amicus Curiae Texas Association of Community Schools
Page 1 of 12
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is beginning will have an immediate and widespread detrimental impact on the education of tens of

thousands of Texas public school childten.

The Plaintiffs’ application for temporaty injunction is based upon a fundamental misreading
of the law, and rmust fail on statutory grounds. Further, a court-ordered injunction against the use of
this important curticulutn tool would have a dispropottionately negative impact on small and mid-
sized school districes that lack the curriculum expertise in all content areas necessary to meet the
standards adopted by the State Board of Education, the Texas Essential Knowledge and Skills
(“I'BKS”). The Texas Association of Community Schools files this brief to support the valid and
lawful decision of Llano ISD to continuc to use CSCOPE cutticulum support materials as part of its

instructional programs.

I
Background

'I'ACS files this brief in support of not only Llano ISD, but in support of the hundreds of
small and mid-gized schools that rely on CSCOPE as an instructional tool. TACS members ask the

Court to considet the impact of this case on local school districts and students across the state.

CSCOPE is an online manapgement system that helps teachers to organize and design
instruction aligned to the Texas Essential Knowledge and Skills, It is not a textbook. CSCOPE
“bundles” state standards to create units of instructon to help teachers save time in planning.

CSCOPE formerly offered sample lesson plans for teachers, but no longer docs 50."

TACS member Lytle Independent School District, located to the west of San Antonio,

serves approximatcly 1,700 students. Lytle ISD has been using the CSCOPE cwrriculum

! Upon the insistence of Senator Dan Patrick, all of the CSCOPE-developed lesson plans are in the public
domain and available online. "The lesson plans will no longer be supported after August 31, 2013.

Brief of Amicus Cutriae Texas Association of Commitnunity Schools
Page 2 of 12
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management system since its inception. Lytde ISD uses CSCOPE materials to assist teachers in
keeping up with the many changes in state standards. Lyde ISD) docs not employ curriculum
specialists to tescarch and update all of the subject areas that may be affected by ongoing changes to
state standatds. Teachets are not required to use CSCOPE lesson plans, and use their own judgment
in preparing and delivering classroom instruction. Lytle ISD will be dramatically hampered in
starting this school year if it were foreed to develop an entire curriculum in every subject and grade
level if this Court were to forbid a similarly situated public school district from continuing to use the
CSCOPE system, Tytle ISD is particulatly concerned about the 40 new teachers who will be
reporting for their first day of work next week. If those teachers have nothing but textbooks and
their peets to guide them through figorous state standards, the students will not receive the quality

of instruction they deserve.

Palacios Independent School District serves approximately 1,500 students in Matagorda
County, Texas. Palacios ISD plans to continne to use the CSCOPE scope and sequence and
instructional focus documents for the 2013-14 school year. Use of the CSCOPE lesson plans was
never required of teachers in Palacios ISD, but the majosity of teachers did elect to use most of the
lessons. The Court’s ruling of last week has left staff scrambling to find lessons that address the
TEKS in the event that an injunction is entered against Llano ISD. Palacios ISD educators have
researched other providers that might be able to provide comprehensive and rigorous lessons similar
to CSCOPE, but have been unable to find any. In the wake of the political controversy over
whether school districts may continue to use CSCOPE, Palacios ISD teachers have been working
ovettitne this summer, some foregoing family vacations, in order to develop lessons similar to those
they wete using through CSCOPL. Palacios 1812 teachers are passionate about teaching and have

elected to work on their own to develop altetnatve plans if CSCOPFE is bannced. Palacios ISD

Brief of Amicus Curia¢ Texas Association of Community Schools
Page 3 of 12
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administrators fear many may suffer burnout throughout the year without the cutriculum support

they have had in the past.

Abernathy Independent School District setves apptoximately 800 rural students in the Texas
Panhandle. Many Abernathy ISD teachers choose to use some of CSCOPE lesson plans because
they are aligned with the TEKS. Rately do teachers use the plans verbatim; rather, each teacher uses
professional judgment in when, whether and how to use the plans. Abetnathy ISD teachers have
found that many state-approved textbooks are designed for use in multiple states and often fail to
address the TEKS with sufficient depth and rigor to meet state standards.® Abernathy ISD teachers
rely on CSCOPE lesson plans knowing that CSCOPE lessons are specifically tailored to state
standards and have been used and vetted by teachers actoss the state, with improvements being

made continuously in tesponse to feedback from thousands of teachers statewide.

Teachers in Hudson Independent School District (2,500 students) have customized
CSCOPE lessons locally to meet student needs. On August 31, everything those teachers have
developed will be removed from the CSCOPE website and will no longer be available to them,
Hudson ISD teachers have multiple preparations and the engaging, higher-level lessons that had
previously been locally created using the CSCOPE lessons as a tool will not be available beginning
September 1. Beginning teachers lack the experience or the skills necessaty to create the quality of
lessons that will be lost with CSCOPE, and the hard wotk of Hudson ISD teachers in customizing
CSCOPL lesson plans will be lost. Hudson ISD is planning to hire substitute teachers to work with

students this fall in order to allow classtoom teachers time during the school year to develop lessons

2 In ordet to be included on the list of approved textbooks adopted by the Texas State Board of Education,
a textbook must mect oy 50% of the Texas essential knowledge and skills (TEKS) for the subject and grade
level. 19 TEX. ADMIN CODE §66.66(c)(1)

Brief of Amicus Coriae Texas Association of Community Schools
Page 4 of 12
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to replace the lessons they are losing. As a resuly, teachers will be out of classrooms and the school

district will assume additional costs for substitutes and currieulum expetts to help.

Roosevelt Independent School District is located just outside of Lubbock, Texas and serves
1,100 students. Roosevelt ISD will welcome 23 new teachers this year, many of whom will be
teaching school for the first time. Roosevelt ISD has no curriculum resoutces to offer these new
teachers other than CSCOPE. In many instances, Roosevelt ISD teachers will not have bound
textbooks in their classrooms this year. The school district does not employ specialists in all subject
ateas who can develop curriculum. While teachers are not requited to use CSCOPE lessons, they
are permitted to do so. CBCOPE is a cridcal resource for new teachets in particular. Roosevelt 18D
has found that the CSCOPE curriculum meets the rigor that new state standatds require. Roosevelr
ISD teachers will be accountable for student performance vnder the new accountability standards
that go into effect this school year. Without CSCOPL curticulum support, Roosevelt ISD teachers

will be denied the support they need to cffectively meet those standards.

Granger Independent School District, serving just over 400 students in rural Williamson
County, asks the Court to consider the cost to local school districts to replace the CSCOPE
curriculum. Exhibit “A” to this brief is a graphic showing the relationship between the TEKS, the
instruction offered on a local level, and the state agsessment requitements. While school districts are
permitted, on a local level, to make individual choices about curriculum, the TEKS are mandated by
the Gtate of Texas, and students are tested by the state and held to state accountability standards on
mastery of those TEKS, Granger ISD must have the local flexibility to select a curriculum that the
school district finds is most closely aligned to the TEKS so that its students will be suecessful in

demonstrating mastery on the state-mandated assessments. Exhibit “B” to this brief is a graphic

Brief of Amicus Curiae Texas Association of Community Schools
Page 5 of 12
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depicting the nearly $1 million price tag that Granger ISD taxpayers will pay if the school distsict is

forced to rcplacu the CSCOTE lesson supports it currently uses.

‘These local examples are by no means exhaustive or unique; they are tepresentative of the
impact a ban on use of C5COPE would have in hundreds of small and mid-sized school distrcts

across the state of Texas.

IL.
Argument

a. Public school distticts have lawful anthority to acquire instructional matetials as
a matter of local control. Senate Bill 1406 mandates certain action by the State
Board of Education, and has no bearing on the local decisions made by public

schools.
On its face, SB 1406 speaks only to the State Board of Education, not local school districts.
It requires any curriculum management program developed by a regional education service center to
be reviewed by the State Board of Education under Section 31.022 of the Texas Education Code in
the same manner as textbooks, At the time of its passage, it was clearly understood thar 5B 1406
would not remove CSCOPE from public school districts that had already paid for, and were
currently using, the CSCOPE curriculum support tool” Indeed, 'TACS registered suppott for SB
1406, fully unaerstanding that while the CSCOPE lessons would be subject to the same review and
payment process as textbooks, local school districts would retain the same power they have always
had to purchase and use any instructional resources they choose. TACS would not have supported

SB 1406 had the bill diminished the aunthority of local school boards to make curticulum decisions

regarding materials outside of the SBOF-approved list.

3 See, House Research Organization bill analysis, Exhibit B to Plaintiffs’ Original Petition for Declaratory
Judgment, Appplication for Temporary Restraining Order and Application for Temporaty Injunction, at 2,

Brief of Amicus Cutiae Texas Association of Community Schools
Page 6 0f 12
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Section 31.022 requires the State Boatd of Fdueation (“SBOE™) to adopt a review and
adoption cycle for instructional matenals for each subject in the required cutriculum. In connection
with the review and adoption cycle, the SROE is required to adopt rules to “provide for a full and
complete investigation” of those instructional matetials.® At the conclusion of the review process,
the SBOE must adopt a list of instructional materials. That list inclodes instructional materials that
cover “at least half of the clements of the essential knowledge ﬂnd skills” of the subject and grade

level covered and are deemed to be free from factual errors.’

The rules regarding SBOE’s textbook review and adc;ption process arc found at 19 Texas
Administrative Code Chapter 66, Subchapter B, and outline the process for publishers to submit
proposed materials for adoption, provide for a public hearing process® and provide for payment to
be made by the Texas Education Ageney to approved vendors on behalf of school districts making

putchases from the approved list.”

'Ihere is nothing in Texas Education Code Chapter 31 ot regulations developed under that
subchapter that prohibit a public school district from acquiting instructional materials or other
curriculum management resources that do not appear on the ap.proved list. On the comtrary, state
law is clear that local school districts may acquite instructional materials that are not on the
approved list. Section 31,106 of the Education Code expressly teserves the authority of a publie
school district to use local funds to “purchase a7y instructional materials” in addition to materials

sclected from the approved list. While the list of SBOE-approved instructional resources arc paid

4 Trx. EDUC. CODE §31.022
5 Tex. EDUC CODE §31.023
6 19 TEX. ADMIN CODE § 66.60

7 19 TEX. ALMIN CODR §66.78

Brief of Amicus Curiae Texas Association of Community Schools
T'age 7 of 12
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for directly by the Texas Education Agency from the instructional matetials allotment on a pet-pupil
basis,® public schools also have the local authority to purchase other insttuctional materials,
regatdless of whether the instructional materials are on the SBOE approved list, and seek

reimbursement for those purchases from the state instructional materials allotment funds.’

Plaintiffs argue that unless the SBOE has pre-approved the CSCOPE matetials, 2 public
school district may not use them. Plaintiffs’ interpretation of 8B 1406 is founded on 2 fandamental
misunderstanding about the authority of the SBOE to mandate the adopton of any instructional
material in a local public school district. The SBOE texthook review process is focused primarily on
assisting school district identify instructional materials that mect at least half of the TEKS for the
subject and grade level, and to provide for a means for the state to directly fund the purchase of
apptoved matetials. In no sense does the SBOE review process mandated by SB 1406 forbid the use
of any instructional materal, including CSCOPE, by a local public school district that chooses to
acquire it free of charge from the public domain or to pay for it with local funds. On the contraty,
Section 31.006 of the Texas Education Code expressly authorizes such purchases: “In addition to
any instructional material selected under this chapter, a school district....may use local funds to
purchase any nstructional materials” (emphasis added). If a local school district wishes to seek
reimbursement from the state cducation agency for the purchase of non-approved instructional

materials, it may do so in compliance with Section 31.0211(c)(1}(R) of the Education Code,

Once the SBOE has complied with the mandate of SB 1406, CSCOPE materials will be

available for requisiion by local school districts under their annual allotments from the state

8 TEX. EDUC. CODE §31,0211(c)(1)(A)

¥ ‘TEX. EDUC. CODE §31.0211(c)(1)(B)

Bricf of Amicus Curiae Texas Aszociation of Community Schools
Page 8 of 12
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instructional materials fund and paid for directly by TEA. Until that process is completed, CSCOPE
materials will either be paid for by local funds, or the school district will need to apply to TEA for

reimbursement of the purchase cost from its instructional material allotment,

While the political rhetoric regarding the mandate of SB 1406 has been creative and far.
reaching, the language of the statute is unambiguous. On its face, SB 1406 goes no further than to
require the SBOE to initiate review of the CSCOPE materials. Nothing in SB 1406 restricts the
authority of local school distticts to make local educational decisions. Chapter 31 of the Education
Code makes abundantly clear that local school districts maintain the authority to make local
decisions about instructional materials to be used m the public schools. Plaintiffs’ application for

preluminary injunction should be denied.

b. Plaintiffs’ claims ate nonjusticiable and their application for injunctive relief
should be denied.

Plaintiffs to this suit inclnde parents, taxpayers with no children in the Llano public schools'
and candid':a,tes for school board who were unsuceessful in convineing the voters of Llano County
that the school district should elect thern to rid the schools of the CSCOPH curticulurmn. The Texas
Commussioner of Education has publicly acknowledged that CSCOPE matedals are in the public
domain, and no education law of this state prohibits schools from using them. Frustrated by the

democratic process and bypassing administrative review of their claims by the T'exas Commissioner

W Plaintiffs appearing as parents fail to allege an interest in this conflict distinct from that of the general
public, such that the school districts actions have caused the plaintiffs some pardcular injury as would be
necessary to have standing to bring this suit. .See T Tunt o Barr, 664 S..2d 323, 324 (Tex. 1984). Tlaintiffs
appeating only in theit capacities as taxpayers have not alleged any illegal expenditure of public fands that
would give them standing to sue the school district. Ses Blund Indep. Sch. Dist. v. Biug, 34 5.W.3d 547, 556 (Tex.
2000); Williams v. Lara, 52 3.W.3d 171, 178-79 (Tex. 2001).

Brief of Atnicus Cutiae Texas Association of Community Schools
Page 9 of 12
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of Education,'' Plaintiffs bring their political disputes before this Court under the thinly-veiled

pretext of a dispute arising under state law.

The Texas Constitution provides for independent branches of government, limiting the
branches from exercising those powers committed to a coordinate branch.”? If a question is, by its
nature, committed to the political branches of state government, then a court is not free to
substitute its judgment for that body’s decision.”” The selection of curriculum supports by local
school authotities is clearly committed to the wisdom and judgment of local school officials.™

Disputes of this nature must be resolved through the political process, and are nonjusticiable.

In order to support a petition for injunctive relief, the Plaintiffs’ pleadings must allege a
cause of action, probable right to recovery, probable injury in the interim, and willingness to post
bond.”® Tn this case, Plaintiffs’ petition alleges no cause of action, nor any facts which support 2
ptobable right to relief. Rather, Plaintiffs quite simply ask this Court notling motre than to

substitute its judgment for that of the local school officials.

Plaintiffs have not artculated a judicially copnizable claim or cause of action against the
school district. The continued use of the CSCOPE cutriculum support (which has apparently been

in use for years in the Llano public schools without any apparent datage to the children or

N Seg, Tex. Bdue. Code §7.057 (giving the Texas Commissioner of Education authority to resolve disputes
arising under the school laws of the state)

12 Tex. Const. Art. IL, § 1
% Wolfv. Young, 277 5W.2d 744 (V'ex.Civ.App —Cotpus Christi 1955, writ ref'd n.r.e.)
1+ I'EX. EDUC. CODE §11.151(L)

13 $ee TEX. R, CIV. P, 6R2, 84

Brief of Amicus Curiae Texas Association of Community Schools
Page 10 of 12 ‘
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taxpayers of that community) does not constitute irreparable harm for purposes of injunctive relief.

Plaintiffs’ claims arc insufficient as a matter of law to support a claim for injunctive relief.

Respectfully submitted,

POWELL & TLEON, 1LLP

The Canyon at Wild Basin

115 Wild Basin Road, Ste. 106

Austin, T'exazs 78746

Telephone: (512) 494-1177
Telecopier: (512) 494-1183

E-mail; sleon@powell-leon.com

o (o e

Sara Hardner Leon
State Bar No. 0B980250

ATTORNEYS FOR AMICUS CURTAE TEXAS
ASSOCIATION OF COMMUNTTY SCHOOLS

Brief of Amicus Curiae Texas Association of Community Schools
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument was
served upon the following counsel:

I#a facsimile Transmsission 8664184160
Mr. Tim Cowart
Attorney at Law
P.O. Box 888
Llano, Texas 78643

Viia facsimitle Transmisiion 713-960-6025
Richard A. Morris
Rogers, Motris & Grover, LLP.
5718 Westheimer, Suite 1200
Houston, Texas 77057

on this the 15™ day of August, 2013.

e Foe

Sara Hardner Leon

Bticf of Amicus Curiae Texas Association of Community Scheols
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